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City of Kimberly 

 

 
PLANNING & ZONING Commission                                                                          JUNE 3, 2014 

Meeting Agenda                   6:00pm 

                                                                                                   

Planning & Zoning Commission meetings are televised, videotaped and/or recorded 

 

Location: 242 Highway 30, Kimberly, Idaho 83341 

 

CALL TO ORDER 

 

WELCOME – PLEASE TURN OFF CELL PHONES – THANK YOU. 

 

ROLL CALL OF COMMISSION MEMBERS 

 

 

1. CONSIDER APPROVAL OF:   

a. Minutes from May 12, 2014 Meeting 

 

 

2. PUBLIC HEARINGS  

 

a. Public Hearing and consideration on a preliminary plat application submitted by EHM 

Engineers, Inc., representing the owners of Redcap Corner, the application proposing to re-

plat Lot 4, Block 1, Redcap Subdivision (22349 Kimberly Road) as 2 unit condominium 

plat.  The re-plat would allow each created condominium unit to be divided and sold off as 

separate units.     

 

b. Continue Public Hearing and consideration on the proposed City of Kimberly Pedestrian 

and Bicycle Plan which is proposed to be added by resolution to the City of Kimberly 

Transportation Plan adopted in 2009 to July 1, 2014 regular Commission Meeting.  The 

amendment would allow the City to utilize the plan in seeking grant funding for the 

pedestrian and bicycle facilities.  

 

3. OLD BUSINESS 

a. Consideration and action on Findings of Fact for an application by Agri-Service, LLC and 

an ordinance to amend the City of Kimberly Zoning Map, which was adopted on February 

10, 2009.  As a condition of approval of the rezone, a proposed development agreement 

was considered by the Commission and has been agreed upon by the applicant. The area 

for rezone is approximately 42.99 (+ or -) acres and is within the SE1/4, Section 17, 

Township 10 South, Range 18 East, Boise Meridian, Twin Falls County, Idaho 

(approximately at 22326 Kimberly Road), and the rezone is from Agriculture to 

Commercial-Gateway (CG). 

 

 

4.  NEW BUSINESS 

a. June 18 – Jerry Mason Presentation, Training on Planning and Zoning in Idaho, June 18
th

, 

(1 p.m. to 4 p.m. at 630 Addison Ave Suite 1100) 

b. Operation Facelift - June 18th – June 19th (1 pm to 5 pm)  Project will include preparation 

for and painting a residential building on South Main Street.    
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5.  UPCOMING MEETINGS: –  

a. Regular P&Z Meeting July 1, 2014 – 6 PM 

 

 

6. STAFF REPORTS 

 Community Development Director 

 

6.  ADJOURNMENT 

  

Questions concerning items appearing on this Agenda or requests for accommodation of special needs 

to participate in the meeting should be addressed to the Office of the City Clerk, 242 Highway 30, 

Kimberly, Idaho 83341 or call 208-423-4151. 
Ted Wasko Leland Belin Perry 

Dangerfield 

Candy Weth VACANT Cindy Schmidt Dan Shewmaker 

  Co-Chair Chairperson  Area of Impact Area of Impact 

                                                                                                                                                                                                         



 STAFF REPORT 

 

 
TO:  Kimberly Planning & Zoning Commission 

 

FROM: Bart Bingham, Community Development Director 

 

RE:  Preliminary Plat – Replat of Redcap Corner (creating a two-unit condominium 

plat) 

 

HEARING: June 3, 2014 

 

Applicant: Red Cap, LLC. 

 

Request: Preliminary Plat Approval – Replat of Lot 4, Block 1, Redcap Subdivision 

(22349 Kimberly Road) as 2 unit condominium plat.  

 

Location: Red Cap Subdivision is located in Kimberly, in a portion of NE4 NE4, Section 

20 Township 10 South, Range 18 East, B.M. Twin Falls County, Idaho.  The specific Lot and 

Block of the subdivision are noted above.  

 

Zoning: Commercial Gateway (CG) 

 

Notice 

Notice for the public hearing was published in the Times News on May 19, 2014 and mailed to 

property owners within 300 feet and public subdivisions on May 20, 2014.  

 

Application 

Val Smith of EHM Engineers, Inc. submitted an application for preliminary plat (replat) approval 

of Lot 4, Block 1, Redcap Subdivision to be modified from being a single lot containing 

individual units for rent to being a 2 unit condominium plat, allowing for separate units to be 

divided and sold off as separate units.    

 

Department Comments: 

The application was reviewed by the City Engineer, the Public Works Director., and the 

Community Development Director.  Attached are Draft Declarations of Covenants, Conditions, 

and Restrictions proposed for the re-plat condominium plat if it is approved.   

 

Standards of Evaluation:  Note: Standards are in dark/bold type and Staff analysis is in 

lighter type. 

 

2. Combining Preliminary And Final Plats: The applicant may request that the subdivision 

application be processed as both a preliminary and final plat if all the following exist: 

a. The proposed subdivision does not exceed ten (10) lots; 

Proposed re-plat contains two condominium units, so combined plats may be used. 

b. No new street dedication or street widening is involved; 
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Not applicable.  

c. No major special development considerations are involved, such as development in 

floodplain or hillside development;  

Not applicable. 

3. Content Of Preliminary Plat: The contents of the preliminary plat and related information 

shall be in such a form as stipulated by the commission; however, additional maps or data 

as deemed necessary by the administrator may also be required.   

Applicant provided appropriate materials.  

c. Appropriate information that sufficiently details the proposed development within any 

special development area, such as hillside, planned unit development, floodplain, cemetery, 

mobile home, large scale development, hazardous and unique areas of development. 

Not applicable. 

d. To ensure adequate water supply to each new subdivision/development, all 

subdivision/development preliminary plat applications to the city will include water 

modeling results which indicates the new subdivision/development can be developed in a 

manner that will provide adequate water supply for domestic water and fire protection and 

the new subdivision/development will not adversely affect the city's ability to continue to 

provide adequate domestic water and fire protection to the existing water system users. 

No new water supply is required to modify to condominiums from the previous use.  

e. To ensure adequate sewer treatment service by the city, each subdivision/development 

preliminary plat application to the city shall include sewer service treatment modeling 

results which indicates the new subdivision/development can be developed in a manner that 

will provide adequate sewer service and sewer treatment capacity by the city and the new 

subdivision/development will not adversely affect the city's ability to continue to provide 

adequate sewer treatment capacity to the existing sewer system users. 

No new sewer treatment capacity will be needed or granted by the city to the applicant to modify the 

previous use to condominiums.  

f. The cost of the water and sewer modeling will be the responsibility of the developer. 

Not applicable for modification to condominiums. 

4. Requirement Of Preliminary Plats: The following shall be shown on the preliminary plat or shall 

be submitted separately together with any other pertinent information requested by the 

administrator: 
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a. The name of the proposed subdivision, which does not duplicate the name of any other 

subdivision in Twin Falls County. 

Name shown is Redcap Condominiums. 

b. The names, addresses and telephone numbers of the developers, the engineer or surveyor 

who prepared the plat and any other professional persons involved in the subdivision. 

Provided. 

c. The names and addresses of all surrounding property owners both adjacent to and beyond 

any public thoroughfares within three hundred feet (300') from the subject property on 

record in the county assessor's office. 

Provided. 

d. The legal description of the subdivision by section, township and range. 

Provided. 

e. A statement of the intended use of the proposed subdivision, such as: Residential single-

family, two-family and multiple housing, commercial, industrial, recreational or 

agricultural and a showing of any sites proposed for parks, playgrounds, schools, churches 

or other public uses. 

Provided – Intended purpose is to create a condominium from the existing building constructed as a 

single owner building so separate owners may own the proposed two individual building units, 

which would have one common parcel.  

f. A map of the entire area scheduled for development if the proposed subdivision is a portion 

of a larger holding intended for subsequent development. 

Provided. 

g. A vicinity map showing the relationship of the proposed plat to the surrounding area 

(covering at least a 4 square mile area). 

Provided. 

h. The land use and existing zoning of the proposed subdivision and the adjacent land. 

Provided. 

i. Existing streets, street names, rights of way and roadway widths, including adjoining streets 

or roadways, along with type of surface and the existence of any curbs, gutters and/or 

sidewalks. 
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Will not change. 

j. Approximate location and length of the boundary lines of each lot, parcel or site and the 

proposed lot and block numbers. Approximate acreage enclosed by subdivision. 

Provided. 

k. Contour lines, shown at five foot (5') intervals where land slope is greater than twenty 

percent (20%) and at two foot (2') intervals where land slope is twenty percent (20%) or 

less, referenced to an established bench mark of the city vertical control system, including 

its location and elevation. 

Not applicable. 

l. A site report and/or the approval of the appropriate health district if individual wells or 

septic tanks are proposed. 

Not applicable. 

m. Location, size and direction of flow of all existing utilities, including, but not limited to, 

storm and sanitary sewers, irrigation laterals, ditches, drainage, bridges, culverts, water 

mains, fire hydrants, gas lines, power, telephone and streetlights. If utilities are not on or 

adjacent to the property, indicate direction and distance to nearest ones that can serve the 

subdivision. 

Will not change; not applicable. 

n. A copy of any proposed restrictive covenants and/or deed restrictions. 

Copy of proposed Covenants, Conditions, and Restrictions is attached. Parking as it is proposed to 

be allocated/divided between the lots (1, 2, & 4) in Section 7 titled “Limited Common Area” is a 

question whose answer shall be determined by the applicant.  This application specifically 

pertains to Lot 4 with the proposed 2 units, but parking in the adjacent parking lot is proposed to 

be utilized for all three lots.   

o. Any dedications to the public and/or easements both public and private, together with a 

statement of location, dimensions and purpose of such on both the subject property and 

surrounding properties. 

Not applicable. 

p. Any additional required information for special developments as specified in this title. 

Not applicable. 
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q. A statement as to whether or not any variance will be requested with respect to any 

provision of this title describing the particular provision, the variance requested and the 

reasons therefor. 

Not applicable. 

r. Location, right of way width and name of all public or private trafficways, the location, 

right of way width and use of any proposed public or private pedestrian ways or special 

ways, and a statement of intended improvements to be made thereto. 

Not applicable. 

s. A statement as to what improvements will be made to existing utilities and what other on 

site improvements will be made. 

Not applicable.  

t. Approximate lot, corner and easement locations of all adjacent subdivisions. 

Not applicable. 

u. Location, size and direction of flow of all drainage, irrigation, sewer and water line 

improvements that will be part of the subdivision development. 

Not applicable. 

v. Additional drainage requirements may be requested by the administrator. 

Not applicable.  

 

Summary and Suggested Conditions 

 

8. Commission Action: 

    The Commission shall review the preliminary plat, comments from the concerned persons and 

agencies and the report from the administrator to arrive at a decision on the preliminary plat. 

b. Commission's Findings: In determining the acceptance of a proposed subdivision the 

commission shall consider the objectives of this title and at least the following: 

(1) The conformance of the subdivision with a comprehensive plan; 

(2) The availability of public services to accommodate the proposed development; 
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(3) The continuity of the proposed development with the capital improvement program; 

(4) The public financial capability of supporting services for the proposed development; 

and 

(5) The other health, safety or environmental problems that may be brought to the  

commission's attention. 

 

    Action On Combined Preliminary And Final Plat: If the Commission's conclusion is favorable for 

the subdivision to be considered as both a preliminary plat and final subdivision, then a 

recommendation shall be forwarded to the council in the same manner as herein specified for a 

final plat. The Commission may recommend that the combined application be approved, 

approved conditionally or disapproved. 

 

The following conditions are suggested to be placed on any recommendation for approval of this 

application: 

 

a) A business owner’s association for Red Cap Condominiums (including in the 

membership owners of units one and two of Lot 4, Block 1 of Redcap Subdivision at 

a minimum) shall be legally and properly formed prior to final plat recordation.  The 

association shall provide for the needs of all Lot 4, Block 1 of Redcap Subdivision 

property owners at a minimum. 

 

b) Approved CC&R’s for the business owner’s association shall be recorded prior to 

final plat recordation.  The final plat shall include a note stating that the subdivision 

is subject to the recorded CC&R’s, along with the instrument numbers thereof. 

 

c) A Developer’s/Improvement Agreement, shall be drafted, executed, and recorded 

prior to final plat recordation.  This agreement shall state among other things, how 

parking spaces/numbers will be allocated/divided between lots (1, 2, & 4) of Red Cap 

Subdivisions identified in Section 7 of the draft CC&Rs.  

 

d) The developer, business owners, and business owner’s association shall comply with 

the terms of the Development Agreement. 

 

e) The final plat shall be recorded within one year of the date of final plat approval 

(unless otherwise provided for within a phasing agreement.)  The final plat submitted 

for signature shall conform to the requirements found in Article 50-1301 (et. seq.) of 

the Idaho Code (as amended) and Kimberly City Code Section 17.12.020 D.  The 

applicant shall provide the City with a letter-size or ledger-size photocopy of the 

recorded plat showing the instrument number and date of recordation. 
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 Motion Language: 

 

Approval: 

Motion to recommend the Council approve Red Cap, LLC’s (represented by EHM Engineers) 

application for  preliminary plat for  re-plat of Lot 4, Block 1, Redcap Subdivision (22349 

Kimberly Road) as a 2 unit condominium plat, finding that all required conditions for approval 

for preliminary plat are satisfied. 

 

Conditional Approval: 

Motion to recommend the Council conditionally approve Red Cap, LLC’s (represented by EHM 

Engineers) application for  preliminary plat for  re-plat of Lot 4, Block 1, Redcap Subdivision 

(22349 Kimberly Road) as a 2 unit condominium plat, conditioning the approval on completion 

of conditions (a – e) as indicated above.  This conditional approval allows City Staff to determine 

when each of the conditions have satisfactorily been completed, and then determine complete 

approval upon completion of all the conditions.  

 

Deny: 

Motion to recommend the Council deny Red Cap, LLC’s (represented by EHM Engineers) 

application for preliminary plat for re-plat of Lot 4, Block 1, Redcap Subdivision (22349 

Kimberly Road) as a 2 unit condominium plat,  finding that ____________________ [the 

Commission should cite which standards are not met and provided the reason why each identified 

standard is not met]. 

 

Table: 

Motion to continue the public hearing upon Red Cap, LLC’s (represented by EHM Engineers) 

application for preliminary plat for re-plat of Lot 4, Block 1, Redcap Subdivision (22349 

Kimberly Road) as a 2 unit condominium plat to seek additional information, the information 

being ____________ [the Commission shall specify the information]. 













































FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION 

 

On May 12, 2014, the Kimberly Planning and Zoning Commission considered an application 

submitted by Agri-Service, LLC to amend the City of Kimberly Zoning Map, which was adopted 

on February 10, 2009.  As a condition of approval, the applicant has consented to a development 

agreement with its conditions, of which the Commission has also agreed to with the conditions. 

The proposed amendment would change the zoning of the approximately 42.99 (+ or -) acres 

within the SE ¼, Section 17, Township 10 South, Range 18 East, Boise Meridian, Twin Falls 

County, Idaho (approximately at 22326 Kimberly Road) from Agriculture to Commercial-

Gateway (CG).  The Commission, having been presented with all information and testimony in 

favor and in opposition to the proposal, hereby makes the following Findings of Fact, 

Conclusions of Law and Recommendation. 

 

FINDINGS OF FACT 

 

Notice 

Notice for the public hearing was published in the Times News on April 27, 2014 and was 

mailed to owners within 300 feet and to public agencies on April 28, 2014. 

 

Application 

Applicant Agri-Service, LLC made application to amend the City of Kimberly Zoning Map, 

which was adopted on February 10, 2009.  The amendment would change the zoing from 

Agriculture to Commerical-Gateway (CG) for the property noted above. 

 

Procedural History 

The P&Z Commission conducted a public hearing on May 12, 2014.  

 

Standards of Evaluation 

Note: Standards are in bolded typed, staff analysis is in lighter type. 

 

17.14.040: COMMISSION ACTION:  
 

Zoning districts, zoning subdistricts and overlay districts shall be amended in the following manner: 

 

A. Requests for an amendment to this title shall be submitted to the commission, which shall evaluate 

the request to determine the extent and nature of the amendment requested. 

The rezone application was submitted to the Commission, which evaluated the request and made a 

determination that rezone as proposed was appropriate.  

B. If the request is in accordance with a comprehensive plan, the commission may recommend and the 

council may adopt or reject the ordinance amendment under the notice and hearing procedures as 

herein provided; 

The Commission determined the request for rezone as proposed was in accordance with the comprehensive 

plan.  
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C. If the request is not in accordance with the comprehensive plan, the request shall be submitted to the 

commission or, in its absence, the council, which shall recommend and the council may adopt or 

reject an amendment to the comprehensive plan under the notice and hearing procedures provided 

in Idaho Code section 67-6509. After the comprehensive plan has been amended, this title may then 

be amended as hereinafter provided for. 

The applicant previously submitted an application to the Commission for amendment to Comprehensive Plan, 

which was subsequently approved by the Council on May 27, 2014.  With the Comprehensive Plan 

amendment, the request for rezone is in accordance with the Comprehensive Plan.  

 

Summary 

The Commission, after conducting at least one public hearing, may recommend a zoning map 

amendment that is in accordance with a comprehensive plant to the Council.  

 

 

 

CONCLUSIONS OF LAW  
 

Based upon the above Findings of Fact, the Commission makes the following Conclusions of 

Law and Recommendation: 

 

1. Adequate notice, pursuant to the requirements of the City of Kimberly Code Title 17 and 

Idaho Code, Section 67-6511, was provided. 

2. The Zoning Map amendment is in accordance with the Kimberly Comprehensive Plan, the 

proposed uses are compatible with the surrounding area; and the proposed amendment will 

promote the public health, safety and the general welfare. 
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RECOMMENDATION 
 

The City of Kimberly Zoning Map amendment to change the zoning of the approximately 42.99 

(+ or -) acres within the SE ¼, Section 17, Township 10 South, Range 18 East, Boise Meridian, 

Twin Falls County, Idaho (approximately at 22326 Kimberly Road) from Agriculture to 

Commercial-Gateway (CG) is hereby recommended to the City Council for adoption, with the 

following conditions: 

 

1.  The Draft Development Agreement, showing attached Exhibit A (pgs 1 -2) shall be 

signed by the applicant, and notarized prior to Council consideration.  

2. The applicant and all future applicable parties shall abide the Development 

Agreement and its conditions.  

 

  

 

Signed this _______ day of_______________, 2014. 

 

____________________________ 

Candy Weth, Commission Chair  

City of Kimberly 

        

 

 

Attest: 

 

______________________________ 

Bart Bingham, Community Development Director 

City of Kimberly 
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DEVELOPMENT AGREEMENT 

 

THIS DEVELOPMENT AGREEMENT (“Agreement”) is dated this ___ day of 

________, 2014, by and between the CITY OF KIMBERLY, IDAHO, a municipal 

corporation (“City”) and AGRI-SERVICE, LLC (“Owner”) the owner of 63.56 (+ or -) 

acres of property within the jurisdiction of Kimberly proposed to be developed and 

covered within this Agreement (“63.56 Acres”). 

 

RECITALS 
 

A. The City is a municipal corporation possessing all powers granted to 

municipalities under the applicable provisions of the Idaho Code, including the power to 

zone and enforce zoning within the boundaries of the property and the power to contract. 

 

B. Owner, as an undivided interest holder is the owner in fee simple of the 

63.56 Acres which is located within the City of Kimberly Area of Impact, more 

particularly described as shown on attached Exhibit A (“Agri-Service Site 2014 Rezone 

Plan”) 

 

C.     The portion of the 63.56 Acres (legally described in metes and bounds) to be 

rezoned from Agriculture to Commercial-Gateway (CG) is the 42.99 (+ or -) acres shown 

to be south of the line described as N89º 49’ 20” E 1317.75’ within the metes and bounds 

area as shown on Exhibit A (“42.99 Acres”).     

 

D. Owner filed an application to rezone the 42.99 Acres from Agriculture to 

Commercial Gateway (CG) on March 26, 2014, all in accordance with and pursuant to 

the provisions of the City’s Zoning Ordinance.  The 42.99 Acres is presently located in 

the City of Kimberly’s Area of City Impact and located immediately north of US 

Highway 30, northwest of the present Red-Cap Corner location.    

 

E. Owner intends to relocate its sales and service facilities and approximately 

seventy-five (75) employees from its Twin Falls operations to the 42.99 Acres.  Within 

the proposed Commercial Gateway (CG) zoning district, retail stores and services and 

equipment rental and sales yards are permitted uses.  Therefore, the sales and services 

facilities proposed by Owner are appropriate for property zoned CG in Kimberly or 

within its Area of City Impact. 

 

F. After consideration of the rezone by the Kimberly Planning & Zoning 

Commission, but prior to consideration of the rezone by the City of Kimberly City 

Council and the Twin Falls County Board of Commissioners, this Agreement shall be 

accepted and executed by the applicant (including being signed by the applicant and 

notarized by an authorized notary).  The City’s acceptance and execution of this 

Agreement shall be after consideration and approval of this Agreement by the City 

Council and Twin Falls County Board of Commissioners.    

 

G. The Parties agree the property shall be developed in accordance with the 
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terms and conditions of this Agreement and any additional conditions and requirements 

imposed by the City during the approval of the rezone application.  

  

AGREEMENT 
 

NOW, THEREFORE, in consideration of the mutual covenants, promises, 

agreements, terms and conditions set forth herein, the parties covenant and agree as 

follows: 

 

1) Incorporation of Recitals.  The Recitals set forth above are an integral part 

of this Agreement and are fully incorporated herein by this reference. 

 

2) Zoning Designation.  Upon approval of this Agreement and the Rezone by 

the Kimberly Planning and Zoning Commission, the Kimberly City Council, and the 

Twin Falls Board of County Commissioners, the 42.99 Acres shall be classified and 

zoned Commercial Gateway (CG).  The parties acknowledge that the rezoning of the 

42.99 Acres cannot exist solely by virtue of this Agreement. 

 

3) Development of Property.  Owner agrees the 42.99 Acres shall generally 

be developed as set forth in the Findings of Fact and Conclusions of Law which may be 

adopted by the Kimberly City Council and the Twin Falls County Board of 

Commissioners approving the rezone of the 42.99 Acres, which shall be attached hereto 

as Exhibit B and incorporated herein.  Also previously noted and attached as Exhibit A 

is the “Agri-Service Site 2014 Rezone Plan,” which shows the 42.99 Acres for rezone 

and the  63.56 Acres which are subject to the conditions contained in paragraphs 3(A - E) 

for the rezone, which conditions shall run with the land:     

 

A. The owner or all owners of the property making up the 63.56 Acres or any 

portion thereof, consent to the City of Kimberly creating or causing to 

create a Local Improvement District (LID) encompassing the 63.56 Acres, 

any property combined with it or any portion of either.  The purpose of the 

LID could be or may be to make the following improvements for any 

portion of the 63.56 Acres or any portion combined to it:  To purchase, 

acquire, construct, improve, and/or repair city sewer and water service 

providing service to the Local Improvement District; provided any 

improvements for sanitary sewer facilities shall conform with the rules of 

the Idaho Department of Environmental Quality.     

 

B. Whenever and at such time City of Kimberly water and sewer service is 

available at or within twenty (20) feet of the present perimeter of the 63.56 

Acres or any other property combined with it, the owner or owners of 

property making up the 63.56 Acres (and any other land combined with it) 

agree to immediate annexation into the City of Kimberly of the 63.56 

Acres and any other land combined with it.  

 

C. Whenever and at such time City of Kimberly water and sewer is available 
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at or within twenty (20) feet of the present perimeter of the 63.56 Acres  or 

any other property combined with it, the owner or owners of the 63.56 

Acres and any other property combined with it agree as follows:  

 

i.  To immediately consent to and  extend city water and sewer 

service to any and all buildings and any other improvement 

utilizing water and/or sewer service, except those buildings or 

other improvements which utilize water  which is entirely provided 

by surface irrigation water and no sewer is used by such buildings 

and other improvements,  within a year’s time from the time 

service is within the twenty foot distance;  

ii. To halt and no longer use any and all well or non-city septic tank 

service or facilities within the 63.56 Acres or any property 

combined to it;    

iii. To pay any and all costs and fees associated with installing and 

connecting into city water and sewer services from where the City 

provides the service within the twenty foot distance of the 

perimeter of the 63.56 Acres or any other property added to it and 

to pay any and all costs associated with closing off, removing, and/ 

or capping off any and all onsite wells and/or septic facilities as 

may be required. 

 

D. Whenever any portion of the 63.56 Acres is platted, appropriate utility 

easements shall be included on the plat to provide for the water and sewer 

requirements noted herein and City of Kimberly Subdivision 

requirements.   

 

E. Whenever and at such time an Urban Renewal District (URA) is created or 

proposed to be created encompassing the 63.56 Acres or any portion 

thereof (as shown on Exhibit A), the owner or owners of property making 

up the 63.56 Acres (and any other land combined with it or any portion of 

it or land combined with it) consent to inclusion within the Urban Renewal 

District.  

 

4) Police Powers.  Except as otherwise expressly provided herein, nothing 

contained herein is intended to limit the police powers of the City or its discretion in 

review of subsequent applications regarding development of the Property.  This 

Agreement shall not be construed to modify or waive any law, ordinance, rule, or 

regulation not expressly provided for herein, including, without limitation, applicable 

building codes, fire codes, zoning ordinance and subdivision ordinance requirements for 

the Property. 

 

5) Amendment.  This Agreement may be revised, amended, or canceled in 

whole or in part, only by means of a written instrument executed by both parties hereto 

and as evidenced by amended plats and development plans. 
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6) Remedies.  In the event the Property is not developed in accordance with 

this Agreement, or if Owners, either individually or jointly, or their successors and 

assigns, if any, materially breach, default or fail to perform any material obligation under 

this Agreement and do not cure such breach, default or failure within thirty (30) days 

after written notice from City of the breach, default or failure, or in the case of a breach 

which is incapable of being cured within a thirty (30) day time period, the Owners, either 

individually or jointly fail within thirty (30) days after written notice from City to 

commence to cure the same and thereafter to prosecute the cure of such breach with due 

diligence and continuity, the City has the right to take any and all remedies allowed at 

law or equity.  Subject to the conditions set forth herein, in the event of a breach of this 

Agreement, in addition to all other remedies of law or in equity, this Agreement shall be 

enforceable by specific performance by either party hereto.  All remedies shall be 

cumulative. 

 

7) Attorney’s Fees.   If a suit, action, or other proceeding arising out of or 

related to this Agreement is instituted by any party to this Agreement, the prevailing 

party shall be entitled to recover its reasonable attorney fees, expert witness fees, and 

costs (i) incurred in any settlement negotiations, (ii) incurred in preparing for, prosecuting 

or defending any suit, action, or other proceeding, and (iii) incurred in preparing for, 

prosecuting or defending any appeal of any suit, action, or other proceeding. For the 

purpose of this section, “attorney fees” shall mean and include (i) attorney fees and 

(ii) paralegal fees. This section shall survive and remain enforceable notwithstanding any 

rescission of this Agreement or a determination by a court of competent jurisdiction that 

all or any portion of the remainder of this Agreement is void, illegal, or against public 

policy. 

 

8) Successors and Assigns; Covenant Running with Land.  This Agreement 

shall inure to the benefit of the City and Owners and their respective heirs, successors and 

assigns.  This Agreement, including all covenants, terms, and conditions set forth herein, 

shall be and shall be and is hereby declared a covenant running with the land with regard 

to the Property or any portion thereof, and is binding on both parties to this Agreement as 

well as their respective heirs, successors and assigns. 

 

9) Recordation and Release.  This Agreement may be recorded with the Twin 

Falls County Recorder by either party.   

 

10) No Waiver.  In the event that the City or Owners, or their successors and 

assigns, do not strictly comply with any of the obligations and duties set forth herein, 

thereby causing a default under this Agreement, any forbearance of any kind that may be 

granted or allowed by Owners, the City, or their successors and assigns, to the other party 

under this Agreement, shall not in any manner be deemed or construed as waiving or 

surrendering any of the conditions or covenants of this Agreement with regard to any 

subsequent default or breach. 

 

11) Partial Invalidity.  In the event that any provision of this Agreement is 

deemed to be invalid by reason of the operation of any law, or by reason of the 
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interpretation placed thereon by any court or other governmental body, this Agreement 

shall be construed as not containing such provision and the invalidity of such provision 

shall not affect the validity of any other provision hereof, and any and all other provisions 

hereof which otherwise are lawful and valid shall remain in full force and effect. 

 

12) Entire Agreement.  This Agreement sets forth the entire understanding of 

the parties hereto, and shall not be changed or terminated orally.  Any other agreements 

between the parties, express or implied, are hereby cancelled and of no further force nor 

effect.  It is understood and agreed by the parties hereto that there are no verbal or written 

promises, agreements, stipulations or other representations of any kind or character, 

express or implied, other than as set forth in writing in this Agreement. 

 

13) Authority.  Each of the persons executing this Agreement represents and 

warrants that he has the lawful authority and authorization to execute this Agreement, as 

well as all deeds, easements, liens and other documents required hereunder, for and on 

behalf of the entity executing this Agreement. 

 

14) Governing Law.   The validity, meaning and effect of this Agreement shall 

be determined in accordance with the laws of the State of Idaho. 

 

15) Time of Essence.  Time is of the essence in this Agreement. 

 

16) Necessary Acts.  Each party agrees to perform any further acts and 

execute any documents that may be reasonably necessary to effect the purpose of this 

Agreement. 

 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and 

year written herein. 

 

DATED this _____ day of _______, 2014. 

 

      “CITY” 

 

CITY OF KIMBERLY 

 

By: __________________________ 

Tracy Armstrong, Mayor 

ATTEST: 

 

_____________________________ 

Shoshonie Heitmann, City Clerk 

AGRI-SERVICE, LLC 

 

By ______________________________ 

      Clint Schnoor 

      President 
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ATTEST: 

 

_____________________________ 

Shoshonie Heitmann, City Clerk 

 

 

STATE OF IDAHO ) 

: ss. 

County of Twin Falls  ) 

 

On this _____ day of _________, 2014, before me the undersigned Notary Public 

in and for said State, personally appeared TRACY ARMSTRONG, known or identified 

to me to be the  Mayor of Kimberly and the person whose name is subscribed to the 

within instrument, and acknowledged that he executed the same on behalf of the City of 

Kimberly. 

 

IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year 

in this certificate first above written. 

 

 

______________________________ 

Notary Public for Idaho 

Residing at :_____________________ 

My commission expires:___________ 

 

STATE OF IDAHO ) 

) ss. 

County of Twin Falls ) 

 

On this _____ day of ________, 2014, before me, a Notary Public in and for said 

State, personally appeared Clint Schnoor, known or identified to me to be President of 

Agri-Service, LLC, who executed the foregoing instrument, and acknowledged to me that 

he executed the same.  

 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official 

seal, the day and year in this certificate first above written. 

 

_________________________________ 

Notary Public for Idaho 

Residing at:_____________________ 

My commission expires:___________ 
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KIMBERLY ORDINANCE NO.  613 

Rezone Ordinance: 

AN ORDINANCE REZONING 42.99 (+ or -) ACRES OF REAL PROPERTY SITUATED 

IMMEDIATELY NORTH OF KIMBERLY ROAD (APPROXIMATELY 22326 KIMBERLY 

ROAD) WITHIN THE CITY OF KIMBERLY AREA OF IMPACT AND WITHIN THE SE ¼, 

SECTION 17, TOWNSHIP 10 SOUTH, RANGE 18 EAST, BOISE MERIDIAN, TWIN FALLS 

COUNTY, IDAHO, REZONING TO PROPERTY FROM AGRICULTURE TO 

COMMERCIAL GATEWAY (CG).  

 

WHEREAS, application was made for rezone of the property in 2014; and 

WHEREAS, duly noticed public hearings were held both before the Kimberly Planning & 

Zoning Commission and Kimberly City Council; and  

WHEREAS, an ordinance adopting the rezone is required as part of a rezone; 

 

BE IT ORDAINED by the Mayor and City Council of the City of Kimberly, County of Twin 

Falls, State of Idaho, as follows: 

THAT the property shown in this ordinance and specifically described to be south of the line 

shown as N 89º 49’ 20”E 1317.75’ within the ordinance and legally described area below is 

hereby rezoned, from Agricultural to Commercial Gateway (CG): 

 The SE1/4, Section 17, Township 10 South, Range 18 East, Boise Meridian, Twin Falls County, 

Idaho more particularly described as follows: 

 

Commencing at the Southeast Corner of said Section 17, thence north 89º 39’17” West a distance 

of 2641.88 feet along the south section line, thence north 00º05’28”W a distance of 49.95’ to a 

point on the north rights of way of U.S Highway30, thence south 89º39’59” East a distance of 

617.81 feet along the north rights of way of U.S. Highway 30 to the real property point of the 

beginning; 

 Thence north 00º11’41” West a distance of 302.98 feet; 
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 Thence north 56º28’21” West a distance of 89.96 feet; 

 Thence north 00º05’37” West a distance of 562.71 feet; 

Thence north 89º38’57” West a distance of 542.32 feet to a point on the West boundary of the SE 

1/4, Section 17; 

Thence north 00º05’28” West a distance of 1677.50 feet along the west boundary of the SE 1/4, 

Section 17; 

Thence south 89º40’28” East a distance of 1316.75 feet along the north boundary of the SE1/4, 

Section 17; 

Thence south 00º10’45” East a distance of 2378.11 feet along the east boundary of the west half 

of the SE1/4, Section 17; 

 Thence north 89º39’21” West a distance of 602.98 feet; 

Thence south 00º11’40” East a distance of 214.89 feet to a point on the north rights of way of 

U.S. Highway 30; 

Thence north 89º37’25” West a distance of 100.00 feet along the north rights of way of U.S. 

Highway 30 to the real point of beginning.  Containing 63.56 acres more or less.  
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AND WHEREAS, the subject property is shown and highlighted immediately below: 
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That the Zoning Map for the City of Kimberly be amended to reflect this rezone  

 

This Ordinance is PASSED AND ADOPTED BY THE KIMBERLY CITY COUNCIL 

AND APPROVED BY THE MAYOR THIS ____ DAY OF ______________, 2014.  

 

     ______________________________________ 

     TRACY ARMSTRONG, MAYOR, CITY OF KIMBERLY  

 

Attest: 

_____________________________ 

SHOSHONIE HEITMANN, CITY CLERK 

 

Publish: Times News _______________ , 2013 




